
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 

 
 

 
       
                      

                              
Disability Determinations: New Enhanced  

Rules Are Coming 
Currently, ERISA plans must comply with specific claims and 
appeal rules.  Plans that make disability determinations will 
soon be subject to additional enhanced standards in order 
to comply with final rules released by the DOL’s Employee 
Benefits Security Administration (EBSA) on December 19, 
2016.  These new rules, which become applicable to all 
claims for disability benefits filed on or after January 1, 
2018, apply to any ERISA plan that makes a disability 
determination.  Not only will these rules apply to short and 
long term disability plans, but also to retirement plans if the 
retirement plan makes a disability determination.  Some 
retirement plans rely on other entities such as the Social 
Security Administration, or a disability plan that makes a 
disability determination; in which case, such retirement 
plans need not comply with these enhanced rules.  It is 
important to remember, however, that while all plans subject 
to ERISA must comply with claims and appeal rules, they 
would be exempt from these enhanced standards applicable 
to disability plans. 

 
Following are salient points of the final rules: 
 Claims and appeals must be adjudicated in a manner 

designed to ensure independence and impartiality of the 
persons involved in making the benefit determination; 

 Benefit denial notices must contain a complete 
discussion of why the plan denied the claim and the 
standards applied in reaching the decision, including the 
basis for disagreeing with the views of health care 
professionals, vocational professionals, or with disability 
benefit determinations by the Social Security 
Administration.  

 Claimants must be given timely notice of their right to 
access to their entire claim file and other relevant 
documents, and be guaranteed the right to present 
evidence and testimony in support of their claim during 
the review process.  
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https://www.federalregister.gov/documents/2016/12/19/2016-30070/claims-procedure-for-plans-providing-disability-benefits
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Continued from Page 1 
 
 Claimants must be given notice and a fair 

opportunity to respond before denials at the appeals 
stage are based on new or additional evidence or 
rationales. 

 Plans cannot prohibit a claimant from seeking court 
review of a claim denial based on a failure to exhaust 
administrative remedies under the plan if the plan 
failed to comply with the claims procedure 
requirements, unless the violation was the result of 
a minor error.  The denial letter must also explain any 
plan imposed time limit for filing a lawsuit, as well as 
the date that any limitation period expires.   

 Certain rescissions of coverage are to be treated as 
adverse benefit determinations triggering the plan's 
appeals procedures.  

 Required notices and disclosures issued under the 
claims procedure regulation must be written in a 
culturally and linguistically appropriate manner. This 
means that individuals residing in a particular county 
where 10% or more of its population are literate in a 
non-English language must be provided relevant 
communications in the appropriate non-English 
language.  In addition, the plan would be required to 
provide a customer assistance process, such as a 
telephone hotline, with oral language services 
available in the non-English language. 

 
Employers sponsoring disability plans should begin 
working with their insurers and/or third party 
administrators to ensure compliance with these rules. 
 
Benefit Implications Contained in New Law 
On December 13, 2016, President Obama signed the 
21st Century Cures Act (H.R. 34, now Public Law 114-
255).  Following are highlights of the benefit-related 
provisions of the law: 
 
Qualified Small Employer HRAs 
In part, this law re-establishes the ability of small 
employers, those not subject to the Affordable Care Act’s 
employer shared responsibility provisions, to provide 
their employees a stand-alone health reimbursement 
arrangement (HRA), known as a “qualified small 
employer HRA”. In order to establish the qualified HRA, 
the employer must provide no other health coverage. The 
HRA can be used to reimburse health insurance premium 
for individual coverage purchased either through or 
outside the marketplace. As is true for all HRAs, the plan 
can only be funded with employer dollars.   For a more 
detailed discussion about these HRAs, see the CBIZ 
Health Reform Bulletin 124. 
 

 
HIPAA Privacy Rules 
The Cures Act directs the Secretary of HHS and Office of 
Civil Rights to issue clarification guidance within the next 
12 months to assist covered entities in understanding 
permitted uses and disclosures of protected health 
information (PHI).  Specifically, this call for guidance is to 
clarify circumstances that would permit the release of 
PHI by covered entities, family members or attending 
caretakers when it involves an individual’s serious 
mental health issue or substance abuse treatment.  In 
addition, HHS and OCR, together with other health-
related organizations, are directed to develop initial and 
on-going training materials plus a model program to 
assist health care providers in determining proper use 
and disclosure of PHI. 
 
Mental Health Parity 
The federal mental health parity rules generally require 
that mental health services be treated substantially 
similar as covered medical and surgical services under 
both individual and group health plans.  These rules have 
been in effect for many years now, followed by expanded 
implementation guidance from the tri-governing 
agencies (Departments of Health and Human Services, 
Labor and Treasury), most recently as recommendations 
and FAQs resulting from President Obama’s task force 
initiative (see Understanding Mental Health Parity, 
Benefit Beat, 11/7/16) and sub-regulatory guidance 
issued last summer (see Red Flag Warnings of 
Noncompliance with Mental Health Parity Laws, Benefit 
Beat, 6/7/16). 
 
Despite the existing requirements of the law, a section 
the Cures Act directs the tri-governing agencies to issue 
a compliance program guidance document within the 
next 12 months to assist in improving compliance by 
plans and insurers.  Specifically, the compliance 
guidance would contain examples illustrating 
requirements for information disclosures and 
nonquantitative treatment limitation standards.  Further, 
the Cures Act requires treatment of eating disorder 
benefits under a plan to be provided in accordance with 
the mental health parity rules. 
 
It should also be noted that the Equal Employment 
Opportunity Commission (EEOC) recently released 
guidance addressing to mental health issues as it relates 
to employment and benefit matters.  Specifically, this 
Q&A guidance focuses on depression, post-traumatic 
stress disorder, and other mental health conditions.  
According to this guidance, individuals are entitled to 
workplace protections and reasonable accommodation 
due to a mental condition.   

https://www.congress.gov/bill/114th-congress/house-bill/34/text
https://www.cbiz.com/insights-resources/details/articleid/4837/hrb-124-qualified-health-plans-and-year-end-reminders-article
https://www.cbiz.com/insights-resources/details/articleid/4837/hrb-124-qualified-health-plans-and-year-end-reminders-article
https://www.cbiz.com/insights-resources/details/articleid/4703/understanding-mental-health-parity-article
https://www.cbiz.com/insights-resources/details/articleid/4025/red-flag-warnings-of-noncompliance-with-mental-health-parity-laws-article
https://www.cbiz.com/insights-resources/details/articleid/4025/red-flag-warnings-of-noncompliance-with-mental-health-parity-laws-article
https://www.eeoc.gov/eeoc/publications/mental_health.cfm
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Examples of reasonable accommodation include altered 
break and work schedules, an office space or device for 
creating a quiet work environment, changes in 
supervisory methods, shift assignments or permission to 
work from home. 
 

Retirement Savings: An Important Goal 
 
Savings Arrangements Established by Local 
Governments 
In the waning days of 2016, the government continued 
its effort to boost retirement savings by providing 
guidance to local jurisdictions, such as cities and 
counties, to encourage employers sitused within their 
borders to provide retirement benefits.   
 
As background, in recent years, several states have 
attempted to encourage, particularly, small employers, to 
offer a retirement savings option to their employees (see 
Savings Options Aplenty, Benefit Beat, 9/12/16).  On 
December 20, 2016, additional regulations were issued 
specific to local jurisdictions requiring retirement 
savings.  In particular, this guidance attempts to ensure 
there is no conflict between state requirements versus 
local jurisdictional requirements.   
 
To this end, only certain qualified state political 
subdivisions are eligible to establish a payroll deduction 
savings program.  For this purpose, a qualified state 
political subdivision is defined as a governmental unit of 
a state, including any city, county, or similar 
governmental body that has: 

1. Authority under state law to establish and 
participate in a payroll deduction savings program; 

2. A population equal to or greater than the 
population of the least populated state (currently, 
Wyoming); and  

3. The capability to implement and administer a 
retirement plan.   

 
It should be noted that these types of plans cannot be 
created in states that already have a mandatory 
statewide payroll deduction program in place nor could a 
political subdivision have geographic overlap with 
another political subdivision with a program in place. 
 
These rules become effective on January 19, 2017. 
 
New IRS Publication Addresses Automatic 
Enrollment Plans 
Separate from the safe harbor guidance discussed 
above, the IRS released a new publication titled, 
Automatic Enrollment 401(k) Plans for Small 
Businesses.   

This publication provides guidance and checklists for 
small employers who want to offer an automatic 
enrollment retirement program. It includes the core 
basics of establishing and operating an automatic 
enrollment plan, the fiduciary responsibilities, and the 
reporting and disclosure obligations. 
 
Generally, there are three types of automatic enrollment 
arrangements available to small employers: 

1. A basic automatic enrollment 401(k) plan wherein 
employees would automatically be enrolled in the 
plan unless they elect otherwise, and a percentage 
of their wages would automatically be deducted 
from each paycheck as contributions to the plan.  

2. An eligible automatic contribution arrangement 
(EACA) which is similar to the basic automatic 
enrollment plan but has specific notice 
requirements. An EACA can allow automatically 
enrolled participants to withdraw their 
contributions within 30 to 90 days of the first 
contribution.  

3. A qualified automatic contribution arrangement 
(QACA) which automatically passes certain kinds 
of annual required testing. This type of plan must 
include certain features, such as a fixed schedule 
of automatic employee contributions, employer 
contributions, a special vesting schedule, and 
specific notice requirements.  

 
It should also be noted that while this IRS publication 
focuses on automatic enrollment 401(k) plans, the IRS 
indicates that the automatic enrollment feature can also 
be used in 403(b), governmental 457(b), and SIMPLE IRA 
plans.   
 
Reminder: Form M-1 Filing for MEWAs due by 

March 1st 
If you sponsored a multiple employer welfare 
arrangement (MEWA) in 2016, make certain that you file 
the Form M-1 annual report by March 1, 2017. The 2016 
Form M-1 has been updated with a few clarifications from 
the 2015 form.  Specifically, Form M-1 filers are required 
to include custodial and financial information relating to 
the MEWA.  In addition, there are stricter 30-day filing 
deadlines for MEWA registration, as well as the 
requirement to report certain changes either 30 days 
prior to or within 30 days of the change. The form also 
notes the increased in penalties of up to $1,502 per day 
for failure or refusal to file a completed or accurate Form 
M-1.   
 
As a reminder, the Form M-1 can only be submitted 
electronically through the DOL’s Online Filing System 
(http://www.askebsa.dol.gov/mewa).   

https://www.cbiz.com/insights-resources/details/articleid/4462/savings-program-options-aplenty-article
https://www.federalregister.gov/documents/2016/12/20/2016-30069/savings-arrangements-established-by-qualified-state-political-subdivisions-for-non-governmental
http://www.irs.gov/pub/irs-pdf/p4674.pdf
http://www.irs.gov/pub/irs-pdf/p4674.pdf
https://www.dol.gov/sites/default/files/ebsa/employers-and-advisers/plan-administration-and-compliance/reporting-and-filing/forms/m1-2016.pdf
https://www.dol.gov/sites/default/files/ebsa/employers-and-advisers/plan-administration-and-compliance/reporting-and-filing/forms/m1-2016.pdf
http://www.askebsa.dol.gov/mewa


 

 
 

 
 

January 5, 2017     page 4 

 
In addition, all welfare benefit plans required to file a 
Form M-1 are required to file the Form 5500 regardless 
of the plan size or type of funding.  
 

Avoiding Misclassification of Employees and 
Independent Contractors 

The Department of Labor’s Wage and Hour Division 
established a dedicated web page to assist individuals 
and employers in determining employee vs. independent 
contractor status.  This employment classification 
distinction is important for a variety of reasons including 
the effects on wages, benefits and taxes. There can be 
severe consequences for misclassification of employees.  
The extensive information and resources available 
through this web page contains valuable guidance for 
employers trying to make a determination of an 
individual’s classification. 
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The information contained in this Benefit Beat is not intended 
to be legal, accounting, or other professional advice, nor are 

these comments directed to specific situations. This 
information is provided as general guidance and may be 

affected by changes in law or regulation. This information is 
not intended to replace or substitute for accounting or other 
professional advice. You must consult your own attorney or 

tax advisor for assistance in specific situations. This 
information is provided as-is, with no warranties of any kind. 

CBIZ shall not be liable for any damages whatsoever in 
connection with its use and assumes no obligation to inform 
the reader of any changes in laws or other factors that could 

affect the information contained herein.  

https://www.dol.gov/featured/misclassification/

